Mul ti state Tax Commi ssion

Proposed Mddel Statute for Combi ned Reporting

As approved by the Multistate Tax Commi ssion August 17, 2006

Section 1. Definitions.

A. “Person” neans any individual, firm partnership, general partner of a
part nership,

limted liability conpany, registered limted liability partnership, foreign
l[imted liability

partnershi p, association, corporation (whether or not the corporation is, or
woul d be if doing

business in this state, subject to [state incone tax act]), conpany, syndicate,
estate, trust,

busi ness trust, trustee, trustee in bankruptcy, receiver, executor,
admi ni strator, assignee or

organi zati on of any ki nd.

B. “Taxpayer” means any person subject to the tax inmposed by [State Corporate
i ncome tax
act].

C. “Corporation” neans any corporation as defined by the laws of this state or
organi zati on

of any kind treated as a corporation for tax purposes under the laws of this
state, wherever

| ocated, which if it were doing business in this state would be a “taxpayer.”
The busi ness

conducted by a partnership which is directly or indirectly held by a corporation
shal | be

consi dered the business of the corporation to the extent of the corporation’s
di stributive share of

the partnership income, inclusive of guaranteed paynents to the extent

prescri bed by regul ation

D. "Partnership" means a general or limted partnership, or organization of any
kind treated
as a partnership for tax purposes under the laws of this state.

E. “Internal Revenue Code” neans Title 26 of the United States Code of [date]
[and



amendnments thereto] without regard to application of federal treaties unless
expressly made
applicable to states of the United States.

F. “Unitary business” nmeans [a single economic enterprise that is nade up either
of separate

parts of a single business entity or of a commonly controlled group of business
entities that are

sufficiently interdependent, integrated and interrelated through their
activities so as to provide a

synergy and mutual benefit that produces a sharing or exchange of val ue anong
them and a

significant flow of value to the separate parts.] Drafter’s note: This portion
of the definition is

drafted to follow MIC Reg. |IV(b), defining a “unitary business.” A state that
does not wish to

define unitary business in this manner should consider alternative | anguage. In
addition, this

MIC Regul ati on defining unitary business includes a requirenent of common

owner shi p or

control. A state which treats ownership or control requirements separately from
the unitary

busi ness requirement will need to nake additional anmendnents to the statutory

| anguage. Any

busi ness conducted by a partnership shall be treated as conducted by its
partners, whet her

directly held or indirectly held through a series of partnerships, to the extent
of the partner's

di stributive share of the partnership's income, regardless of the percentage of
the partner's

ownership interest or its distributive or any other share of partnership incomne.
A busi ness

conducted directly or indirectly by one corporation is unitary with that portion
of a business

conduct ed by another corporation through its direct or indirect interest in a
partnership if the

conditions of the first sentence of this section 1.F. are satisfied, to wit:
there is a synergy, and



exchange and fl ow of val ue between the two parts of the business and the two
corporations are
menbers of the same commonly controlled group

G “Conbi ned group” neans the group of all persons whose incone and

apporti onnent

factors are required to be taken into account pursuant to Section 2. A or 2.B
in deternmning the

t axpayer’s share of the net business income or |oss apportionable to this State.

H “United States” neans the 50 states of the United States, the District of
Col unbi a, and
United State’'s territories and possessions.

I. “Tax haven” means a jurisdiction that, during the tax year in question

i. is identified by the Oganization for Econom c Co-operation and Devel oprent
( OECD)
as a tax haven or as having a harnful preferential tax regine, or

ii. exhibits the follow ng characteristics established by the CECD in its 1998
report entitled

Har nful Tax Conpetition: An Emerging G obal Issue as indicative of a tax haven
or as a

jurisdiction having a harnful preferential tax reginme, regardl ess of whether it
is listed by the

CECD as an un-cooperative tax haven:

(a) has no or nom nal effective tax on the rel evant incone; and

(b) (1) has laws or practices that prevent effective exchange of information for
t ax
purposes with other governnents on taxpayers benefiting fromthe tax regine;

(2) has tax regime which |acks transparency. A tax reginme |acks transparency if
t he

details of legislative, legal or admnistrative provisions are not open and
apparent or are

not consistently applied anbng simlarly situated taxpayers, or if the

i nformati on needed

by tax authorities to determine a taxpayer’'s correct tax liability, such as
accounti ng

records and underlyi ng docunentation, is not adequately avail abl ¢;

(3) facilitates the establishment of foreign-owned entities wthout the need for
a loca

substantive presence or prohibits these entities from having any comrerci a

i mpact on

the | ocal econony;



(4) explicitly or inplicitly excludes the jurisdiction’s resident taxpayers from
t aki ng

advant age of the tax regine’s benefits or prohibits enterprises that benefit
fromthe

regime fromoperating in the jurisdiction s donmestic nmarket; or

(5) has created a tax regine which is favorable for tax avoi dance, based upon an
overal | assessnment of relevant factors, including whether the jurisdiction has a
significant

unt axed of fshore financial/other services sector relative to its overal

econony.

Section 2. Conbined reporting required, when; discretionary under certain
ci rcunst ances.

A. Conbi ned reporting required, when. A taxpayer engaged in a unitary business
with

one or nore other corporations shall file a conbined report which includes the

i ncorme,

det erm ned under Section 3.C. of this act, and apportionnent factors, deternined
under

[ provi sions on apportionment factors and Section 3.B. of this act], of al
corporations that are

menbers of the unitary business, and such other information as required by the
Director.

B. Conbined reporting at Director’s discretion, when. The Director my, by
regul ation,

require the conbined report include the i ncone and associ ated apporti onnment
factors of any

persons that are not included pursuant to Section 2. A, but that are nenbers of
a unitary

busi ness, in order to reflect proper apportionnment of income of entire unitary
busi nesses.

Authority to require conbination by regulation under this Section 2.B. includes
authority to



requi re conbi nati on of persons that are not, or would not be if doi ng business
inthis state,
subject to the [State income tax Act].

In addition, if the Director determ nes that the reported income or |loss of a
t axpayer engaged in a

unitary business with any person not included pursuant to Section 2. A
represents an avoi dance

or evasion of tax by such taxpayer, the Director nay, on a case by case basis,
require all or any

part of the income and associ ated apportionment factors of such person be

i ncluded in the

t axpayer’s conbi ned report.

Wth respect to inclusion of associated apportionment factors pursuant to
Section 2.B., the

Director may require the exclusion of any one or nore of the factors, the

i ncl usi on of one or

nore additional factors which will fairly represent the taxpayer's business
activity in this State,

or the enploynment of any other method to effectuate a proper reflection of the
total amount of

i ncome subject to apportionment and an equitable allocation and apportionnent of
t he taxpayer's

i ncone.

Section 3. Determination of taxable income or |oss using conbined report.

The use of a comnbined report does not disregard the separate identities of the
t axpayer nenbers

of the conbi ned group. Each taxpayer nmenber is responsible for tax based on its
t axabl e i ncome

or loss apportioned or allocated to this state, which shall include, in addition
to other types of

i ncome, the taxpayer nenber’s apportioned share of business income of the

conbi ned group,

wher e busi ness inconme of the conbined group is calculated as a summtion of the
i ndi vi dual net

busi ness incones of all menbers of the conbined group. A nenber’s net business
i ncome is

determ ned by renoving all but business income, expense and | oss fromthat
menber’s tota

i ncome, as provided in detail bel ow

A. Conponents of incone subject to tax in this state; application of tax credits
and post



apportionnent deductions.

i. Each taxpayer menber is responsible for tax based on its taxable incone or
| oss
apportioned or allocated to this state, which shall include:

(a) its share of any business incone apportionable to this State of each of the
conbi ned groups of which it is a nenber, determ ned under Section 3.B.

(b) its share of any business incone apportionable to this State of a distinct
busi ness

activity conducted within and without the state wholly by the taxpayer menber,
det er m ned

under [provisions for apportionnent of business incone],

(c) its income froma business conducted wholly by the taxpayer menber entirely
within the state,

(d) its inconme sourced to this state fromthe sale or exchange of capital or
assets, and
frominvoluntary conversions, as determ ned under Section 3.C.ii.(g), below,

(e) its nonbusiness inconme or loss allocable to this State, determ ned under
[ provisions for allocation of non-business incone],

(f) its income or loss allocated or apportioned in an earlier year, required to
be t aken

into account as state source inconme during the incone year, other than a net
operating | oss,

and

(g) its net operating |loss carryover or carryback. |If the taxable incone
conput ed

pursuant to Section 3 results in a loss for a taxpayer nenber of the conbined
group, that

t axpayer nenber has a [state] net operating loss (NOL), subject to the net
operating | oss



limtations, carryforward and carryback provisions of [provisions on NOLs]. Such
NCL is

applied as a deduction in a prior or subsequent year only if that taxpayer has
[State] source

positive net income, whether or not the taxpayer is or was a nenber of a

conbi ned reporting

group in the prior or subsequent year

ii. Except where otherw se provided, no tax credit or post-apportionnment
deducti on earned

by one nenmber of the group, but not fully used by or allowed to that nenber, may
be used in

whol e or in part by another menber of the group or applied in whole or in part
agai nst the tota

i ncome of the conbined group; and a post-apportionnment deduction carried over
into a

subsequent year as to the nmenber that incurred it, and available as a deduction
to that menber in

a subsequent year, will be considered in the conputation of the income of that
menber in the

subsequent year, regardl ess of the conposition of that income as apportioned,

al | ocat ed or

wholly within this state.

B. Determ nation of taxpayer’'s share of the business incone of a conbined group
apportionable to this State.

The taxpayer’s share of the business income apportionable to this State of each
conbi ned group
of which it is a nenber shall be the product of:

i. the business inconme of the combined group, determ ned under Section 3.C., and

ii. the taxpayer menber’s apportionnent percentage, determ ned under [provisions
on

apportionnent factors], including in the [property, payroll and sales
factor]nunerators the

taxpayer’s [property, payroll and sales, respectively,] associated with the
conbi ned group’s

unitary business in this state, and including in the denom nator the [property,
payrol |l and sal es]

of all nenbers of the conbi ned group, including the taxpayer, which property,
payroll and sal es

are associated with the conbined group’s unitary busi ness wherever |ocated. The
[ property,

payroll, and sales] of a partnership shall be included in the determ nation of
the partner's

apportionnent percentage in proportion to a ratio the nunerator of which is the
amount of the



partner's distributive share of partnership’s unitary income included in the
i ncone of the

conbi ned group in accordance with Section 3.C.ii.(c). and the denom nator of
which is the

amount of the partnership’s total unitary incone.

C. Determination of the business income of the conbined group

The busi ness incone of a conbined group is determ ned as foll ows:

i. Fromthe total inconme of the conbined group, deternined under Section
3.Cii., subtract

any income, and add any expense or |oss, other than the business income, expense
or loss of the

conbi ned group.

ii. Except as otherw se provided, the total income of the conbined group is the
sum of the

i ncomre of each nember of the conbined group determ ned under federal incone tax
| aws, as

adjusted for state purposes, as if the nmenber were not consolidated for federa
pur poses. The

i ncome of each nenmber of the conbined group shall be determ ned as foll ows:

(a) For any nenber incorporated in the United States, or included in a
consol i dat ed

federal corporate incone tax return, the incone to be included in the tota

i ncomre of the

conbi ned group shall be the taxable inconme for the corporation after nmaking
appropriate

adj ustments under [state tax code provisions for adjustnents to taxable incone].

(b) (1) For any menber not included in Section 3.C.ii.(a), the inconme to be
i ncluded in
the total incone of the combi ned group shall be determ ned as foll ows:



(A) A profit and |loss statenent shall be prepared for each foreign branch or
corporation in the currency in which the books of account of the branch or
corporation

are regul arly mai ntai ned.

(B) Adjustnents shall be made to the profit and | oss statenent to conformit to
t he

accounting principles generally accepted in the United States for the
preparation of such

statements except as nodified by this regul ation

(C Adjustnents shall be made to the profit and |l oss statement to conformit to
t he
tax accounting standards required by the [state tax code]

(D) Except as otherw se provided by regulation, the profit and | oss statenent of
each

menber of the combined group, and the apportionnent factors related thereto,
whet her

United States or foreign, shall be translated into the currency in which the

par ent

conpany maintains its books and records.

(E) Income apportioned to this state shall be expressed in United States
dol I ars.

(2) Inlieu of the procedures set forth in Section 3.C.ii.(b)(1), above, and
subject to

the deternmination of the Director that it reasonably approximates incone as
det er m ned

under [the State tax code], any nmenber not included in Section 3.C.ii.(a) may
det er m ne

its inconme on the basis of the consolidated profit and | oss statenent which

i ncl udes the

menber and which is prepared for filing with the Securities and Exchange
Comm ssi on

by related corporations. If the menber is not required to file with the
Securities and

Exchange Conmission, the Director may allow the use of the consolidated profit
and | oss

statenment prepared for reporting to sharehol ders and subject to review by an

i ndependent

auditor. If above statements do not reasonably approxi mate i ncome as determ ned
under

[the State tax code] the Director nay accept those statenents with appropriate
adjustrments to approxi mate that incone.

(c) If a unitary business includes incone froma partnership, the income to be
included in

the total incone of the combi ned group shall be the nmenber of the conbined
group's direct

and indirect distributive share of the partnership's unitary business incormre.

(d) Al'l dividends paid by one to another of the nenbers of the conbined group
shall, to



the extent those dividends are paid out of the earnings and profits of the
unitary busi ness

i ncluded in the conbined report, in the current or an earlier year, be
elimnated fromthe

i ncome of the recipient. This provision shall not apply to dividends received
from nenbers

of the unitary business which are not a part of the conbined group.

(e) Except as otherw se provided by regul ation, business income from an

i nterconpany transaction between nenbers of the same conbined group shall be
deferred in

a manner simlar to 26 CFR 1.1502-13. Upon the occurrence of any of the

foll owi ng events,

deferred business incone resulting froman interconpany transacti on between
menbers of a

conbi ned group shall be restored to the income of the seller, and shall be
apportioned as

busi ness incone earned i medi ately before the event:

(1) the object of a deferred interconpany transaction is

(A) re-sold by the buyer to an entity that is not a nenber of the conbined
group,

(B) re-sold by the buyer to an entity that is a nmenber of the conbi ned group for
use
outside the unitary business in which the buyer and seller are engaged, or

(C converted by the buyer to a use outside the unitary business in which the
buyer
and seller are engaged, or

(2) the buyer and seller are no | onger nenbers of the same conbi ned group,
regardl ess of whether the nenbers remain unitary.

(f) A charitable expense incurred by a nenber of a conbined group shall, to the
extent allowable as a deduction pursuant to Internal Revenue Code Section 170,
be

subtracted first fromthe business income of the conbined group (subject to the
i ncone



limtations of that section applied to the entire business income of the group),
and any

remai ni ng amount shall then be treated as a nonbusi ness expense allocable to the
menber

that incurred the expense (subject to the income limtations of that section
applied to the

nonbusi ness i ncome of that specific nenber). Any charitabl e deduction disallowed
under the

foregoing rule, but allowed as a carryover deduction in a subsequent year, shal
be treated as

originally incurred in the subsequent year by the same nenber, and the rul es of
this section

shall apply in the subsequent year in deternining the allowabl e deduction in

t hat year.

(g) Gain or loss fromthe sale or exchange of capital assets, property described
by

I nternal Revenue Code Section 1231(a)(3), and property subject to an involuntary
conversion, shall be renobved fromthe total separate net incone of each nenber
of a

conbi ned group and shall be apportioned and allocated as foll ows.

(1) For each class of gain or loss (short termcapital, long termcapital,

I nterna

Revenue Code Section 1231, and involuntary conversions) all nenbers' business
gain

and loss for the class shall be combined (w thout netting between such cl asses),
and each

class of net business gain or |oss separately apportioned to each nenber using

t he

nmenber's apportionnent percentage detern ned under Section 3.B., above.

(2) Each taxpayer nenber shall then net its apportioned business gain or |oss
for all

cl asses, including any such apportioned busi ness gain and | oss from ot her

conbi ned

groups, agai nst the taxpayer menber's nonbusi ness gain and loss for all classes
al I ocat ed

to this State, using the rules of Internal Revenue Code Sections 1231 and 1222,
wi t hout

regard to any of the taxpayer nmenber's gains or |osses fromthe sale or exchange
of

capital assets, Section 1231 property, and involuntary conversions which are
nonbusi ness

itens allocated to another state.

(3) Any resulting state source income (or loss, if the loss is not subject to

t he

[imtations of Internal Revenue Code Section 1211) of a taxpayer nenber produced
by

the application of the precedi ng subsections shall then be applied to all other
state source

i ncome or |oss of that nenber.

(4) Any resulting state source |oss of a nenber that is subject to the
limtations of



Section 1211 shall be carried forward [or carried back] by that nenber, and
shal | be

treated as state source short-termcapital loss incurred by that menber for the
year for

whi ch the carryover [or carryback] applies.

(h) Any expense of one nenmber of the unitary group which is directly or
indirectly

attributable to the nonbusi ness or exenpt incone of another nmenber of the
unitary group

shal |l be allocated to that other menber as correspondi ng nonbusi ness or exenpt
expense, as

appropri ate.

Section 4. Designation of surety.

As a filing conveni ence, and wi thout changing the respective liability of the
group nenbers,

menbers of a conbined reporting group may annually elect to designate one

t axpayer nenber of

the conbined group to file a single return in the formand nanner prescribed by
t he depart nent,

inlieu of filing their own respective returns, provided that the taxpayer
designated to file the

single return consents to act as surety with respect to the tax liability of al
ot her taxpayers

properly included in the conbined report, and agrees to act as agent on behalf
of those taxpayers

for the year of the election for tax matters relating to the conbi ned report for
that year. If for any

reason the surety is unwilling or unable to performits responsibilities, tax
liability may be

assessed agai nst the taxpayer nenbers.

Section 5. Water’s-edge election; initiation and w thdrawal .



A. Water’'s-edge el ection.

Taxpayer nenbers of a unitary group that meet the requirements of Section 5.B
may elect to

det erm ne each of their apportioned shares of the net business incone or |oss of
t he conbi ned

group pursuant to a water’s-edge el ection. Under such el ection, taxpayer nenbers
shall take into

account all or a portion of the incone and apportionment factors of only the
foll ow ng nenbers

ot herwi se included in the conbined group pursuant to Section 2, as described

bel ow.

i. the entire incone and apportionnent factors of any nenber incorporated in the
Uni t ed

States or formed under the laws of any state, the District of Colunbia, or any
territory or

possession of the United States;

ii. the entire incone and apporti onment factors of any menber, regardl ess of the
pl ace

i ncorporated or fornmed, if the average of its property, payroll, and sales
factors within the United

States is 20 percent or nore;

iii. the entire incone and apportionnent factors of any nmenber which is a
donestic

i nternational sales corporations as described in Internal Revenue Code Sections
991 to 994,

inclusive; a foreign sales corporation as described in Internal Revenue Code
Sections 921 to 927,

i nclusive; or any nenber which is an export trade corporation, as described in
I nternal Revenue

Code Sections 970 to 971, inclusive;

iv. any nmenber not described in [Section 5.Ai.] to [Section 5. Aiii.],

i nclusive, shall include

the portion of its income derived fromor attributable to sources within the
United States, as

det erm ned under the Internal Revenue Code without regard to federal treaties,
and its

apportionnent factors related thereto;

v. any menber that is a “controlled foreign corporation,” as defined in Interna
Revenue

Code Section 957, to the extent of the income of that nenber that is defined in
Section 952 of

Subpart F of the Internal Revenue Code (“Subpart F inconme”) not excluding | ower-
tier

subsidiaries’ distributions of such i ncone which were previously taxed,
det er mi ned w t hout



regard to federal treaties, and the apportionnment factors related to that

i ncome; any item of

i ncome received by a controlled foreign corporation shall be excluded if such

i ncome was

subject to an effective rate of incone tax inposed by a foreign country greater
than 90 percent of

the maximumrate of tax specified in Internal Revenue Code Section 11

vi. any nenber that earns nore than 20 percent of its incone, directly or
indirectly, from

i ntangi bl e property or service related activities that are deducti bl e agai nst
t he business inconme of

ot her menmbers of the conbined group, to the extent of that income and the
apportionnent factors

rel ated thereto; and

vii. the entire inconme and apportionnment factors of any nenber that is doing
business in a

tax haven, where “doi ng business in a tax haven” is defined as being engaged in
activity

sufficient for that tax haven jurisdiction to i npose a tax under United States
constitutiona

standards. If the menmber’s business activity within a tax haven is entirely
out si de the scope of

the | aws, provisions and practices that cause the jurisdiction to neet the
criteria established in

Section 1.1., the activity of the nmenber shall be treated as not having been
conducted in a tax
haven.

B. Initiation and w thdrawal of el ection

i. Awater’s-edge election is effective only if nmade on a tinely-filed, origina
return for a

tax year by every menmber of the unitary business subject to tax under [state

i ncomre tax code].

The Director shall devel op rules and regul ati ons governing the inpact, if any,
on the scope or

application of a water’s-edge election, including termnation or deemed

el ection, resulting froma



change in the conposition of the unitary group, the conbined group, the taxpayer
menbers, and
any other simlar change.

ii. Such election shall constitute consent to the reasonabl e production of
document s and
taki ng of depositions in accordance with [state statute on di scovery].

iii. Inthe discretion of the Director, a water’s-edge el ection may be

di sregarded in part or in

whol e, and the incone and apportionment factors of any nenber of the taxpayer's
unitary group

may be included in the combined report wi thout regard to the provisions of this
section, if any

nmenber of the unitary group fails to conply with any provision of [this act] or
if a person

ot herwi se not included in the water's-edge combi ned group was availed of with a
subst anti al

obj ective of avoiding state incone tax.

iv. A water’s-edge election is binding for and applicable to the tax year it is
made and all tax

years thereafter for a period of 10 years. It may be withdrawn or reinstituted
after withdrawal

prior to the expiration of the 10 year period, only upon witten request for
reasonabl e cause

based on extraordi nary hardshi p due to unforeseen changes in state tax statutes,
[ aw, or policy,

and only with the witten perm ssion of the Director. If the Director grants a
wi t hdrawal of

el ection, he or she shall inmpose reasonable conditions as necessary to prevent
t he evasi on of tax

or to clearly reflect income for the election period prior to or after the

wi t hdrawal . Upon the

expiration of the 10 year period, a taxpayer may withdraw fromthe water’s edge
el ection. Such

wi t hdrawal nust be made in witing within one year of the expiration of the

el ection, and is

binding for a period of 10 years, subject to the sanme conditions as applied to
the origina

election. If no withdrawal is properly nmade, the water’s edge el ection shall be
in place for an

addi ti onal 10 year period, subject to the same conditions as applied to the
original election.






